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STATEMENT OF THE | SSUE

The issue is whether Polk County's small scale
devel opnent anendnment (CPA2003S-02) adopted by Ordi nance No.
03-03 on January 22, 2003, as |ater anmended by Ordi nance No.
03-19 on March 15, 2003, is in conpliance.

PRELI M NARY STATENMENT

This matter began on January 22, 2003, when Respondent,
Pol k County (County), adopted Ordi nance CPA2003S-02, a snmall
scal e anendnment, which changed the future | and use designation
on the County's Future Land Use Map (FLUM on a 9.99-acre
parcel of property owned by Intervenor, Jack M Berry, Inc.
(Berry), from Residential Low1 (RL-1) to Conveni ence Center
(CC) and Busi ness Park Center (BPC-1). This change was
formalized by the adoption of Ordinance No. 03-03 the sane
dat e.

On February 21, 2003, Petitioners, Jim Durham (Durham
and Citizens for Proper Planning, Inc. (CPPl), filed their
Petition for Formal Adm nistrative Proceedings (Petition) with
the Division of Adm nistrative Hearings. The Petition alleges

that the amendnent was not in conpliance for nunmerous reasons.



This Petition was assi gned DOAH Case No. 03-0593GM

On March 6, 2003, the County adopted Ordi nance No. 03-19,
whi ch amended Ordi nance No. 03-03 by correcting certain
"scrivener's errors in describing the property subject to the
conpr ehensi ve plan anmendnents. "

On March 19, 2003, Petitioners filed a second Petition
for Formal Adm nistrative Proceedings chall enging the
amendnment adopted by Ordi nance No. 03-19. Except for one
addi ti onal ground, the second Petition contained essentially
the sanme allegations raised in Case No. 03-0593GM and was
gi ven Case No. 03-0933GM Both cases were assigned to
Adm ni strative Law Judge J. Lawrence Johnston. By Order dated
March 20, 2003, the cases were consolidated for hearing.

On March 19, 2003, Intervenor filed its Mdtion to
| ntervene in support of the chall enged amendment. An Order
granting intervention was entered on March 19, 2003, subject
to the filing of an objection by another party. On March 24,
2003, Petitioners filed a Response to Mdtion to Intervene in
whi ch they raised certain nminor objections. Those objections
are hereby overruled and the Order granting intervention is
reaf firmed.

By Notice of Hearing dated March 25, 2003, a fina
heari ng was schedul ed on June 23 and 24, 2003, in Bartow,

Florida. On May 29, 2003, the cases were transferred to



Adm ni strative Law Judge Richard P. Hi xon. On June 20, 2003,
Petitioners filed an unopposed Mdtion for Continuance (Motion)
on the ground that their expert w tness was unavailable to
testify. By Order dated June 20, 2003, the Mdtion was
granted, and the cases were tenporarily abated pending the
parties' filing of new hearing dates. By Notice of Hearing
dat ed August 6, 2003, the matters were reschedul ed to Decenber
18 and 19, 2003, at the sane |ocation. On Decenber 9, 2003,
the cases were transferred to the undersigned.

At the final hearing, Petitioners presented the testinony
of Dr. Earl J. Starnes, a planner and accepted as an expert;
Jean S. Reed, who resides near the project and is chairperson
of the Board of Directors of CPPlI; Jim Durham a realtor and
| ocal property owner; and Reverend Arnold Brown, director of
m ssions for Ridge Baptist Association, which owns property
across the street fromBerry's property. Also, they offered
Petitioners' Exhibits 14A, 26A-F, 27A-D, 36, 37, 40A and B,
and 43, which were received in evidence. The County presented
the testinony of Merle H. Bishop, County Planning Director and
interim G owth Managenent Departnment Director and accepted as
an expert, and offered County Exhibit 1, which was received in
evidence. Intervenor presented the testinony of Warren K.
Heath, 11, a forner Berry enployee; David Carter, a

pr of essi onal engi neer and accepted as an expert; and G



M chael Joachim a planning consultant (and former County

Pl anni ng Director) and accepted as an expert. Also, it
offered Intervenor's Exhibit 9, which was received in
evidence. Finally, the parties offered Joint Exhibits A-C,
consisting of three volunes of docunents (Exhibit A) and two
maps (Exhibits B and C), which were received in evidence.

The Transci pt of the hearing (two volunmes) was filed on
January 7, 2004. By agreenent of the parties, the tine for
filing proposed findings of fact and concl usi ons of | aw was
extended to February 9, 2004. The sanme were filed jointly by
Respondent and Intervenor on February 6, 2004, and by
Petitioners on February 9, 2004, and they have been consi dered
by the undersigned in the preparation of this Recommended
Or der.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

a. Backgr ound

1. Berry is the owner of a tract of land |ocated on the
sout hwest corner of the intersection of Eagle Lake Loop Road
(County Road 540-A) and Pollard Road in Section 16, Township
29, Range 26 in the eastern part of unincorporated Pol k
County, Florida. The property lies south of the City of

W nter Haven, east-southeast of the City of Eagle Lake, |ess



than a mle south of Lake Eloise (on which Cypress Gardens is
| ocated), and west of U.S. Hi ghway 27. Because Berry owns
property within the County, and submtted oral and witten
comments to the County prior to the adoption of the chall enged
anmendnment, it has standing to participate in this action.

2. On July 19, 2002, Berry filed an application with the
County Pl anni ng Departnent seeking to change the | and use on
9.99 acres (or just below the threshold of 10.0 acres for a
smal | scal e anendnment) from RL-1 to Nei ghborhood Activity
Center (NAC) to include approximtely 4.95 acres of various
nei ghbor hood specialty shops such as a grocery store, drug
store, convenience store, and dry cleaners, with the remaining
acreage used as a m ni-warehouse self-storage facility. In
Sept enber 2002, Berry anmended its application by seeking to
change 3.93 acres fromRL-1 to CC and 6.06 acres fromRL-1 to
BPC-1. The application was assigned Case File No. CPA2003S-
02.

3. Under the County's review process, the application is
first reviewed by the County Devel opnent Review Committee
(Committee), then by the County Planning Conmm ssion (CPC),
whi ch either accepts or rejects the Conmttee's
recommendation, and finally by the Board of County
Comm ssi oners (Board), which either adopts the amendnent,

adopts the amendnent as anended by the Board, or rejects the



amendnment .

4. After conducting a prelimnary review of the
application, on Septenmber 16, 2002, the Conmttee conducted a
public hearing and voted to recomend approval. The matter
was then transmtted to the CPC, which conducted a nmeeting on
Oct ober 9, 2002, and recomended that the Board approve the
amendnment .

5. On January 22, 2003, by a 3-2 vote, the Board adopted
CPA2003S- 02 changi ng the designation on the FLUM of the County
Compr ehensi ve Plan (Pl an) as proposed by Berry. This was
confirmed by the County's adoption of Ordinance No. 03-03.

6. On February 21, 2003, Petitioners filed their
Petition challenging the Berry anmendment.

7. The matter was again placed on the Board's agenda on
March 19, 2003, after the County discovered that Ordinance No.
03-03 had inadvertently changed the | and use on the entire
parcel to CC rather a mx of CC and BPC-1. 1In addition, there
were mnor errors in the | egal description of both the 3.93
and 6.06-acre parcels. Accordingly, Ordinance No. 03-19 was
enacted to correct those errors.

8. A second Petition for Formal Adm nistrative
Proceedings (with essentially the sane allegations, but also
addi ng an allegation that the same property had been

i nproperly subject to two small scal e anendnents within a 12-



nmont h period) was filed by Petitioners on March 19, 2003,
chal  engi ng the action taken in Ordinance No. 03-109.

9. At the outset of the final hearing, Petitioners
voluntarily dism ssed two all egations contained in their
Petition. In their Proposed Reconmended Order, Petitioners
have further narrowed the issues by addressing only the
following allegations: that the property which is the subject
of this proceeding exceeds 10.0 acres in size and therefore
cannot qualify as a small scal e amendnment; and that the
amendnent viol ates Future Land Use El enment (FLUE) Policies
2.102- A1, 2.113-B-3, 2.113-B-4, 2.110-C3, and 2.113-B-1 and is
thus internally inconsistent with the Plan. These issues wll
be di scussed separately below. AlIl other allegations
contained in the second Petition and the parties' Pre-Hearing
Stipulation are deened to have been withdrawn or abandoned.

10. Because the change in the FLUM was filed and
approved as a small scale plan amendnent under Section
163.3187(1)(c), Florida Statutes (2003),'a conpliance review
of the anmendnment was not nade by the Department of Conmunity
Affairs (DCA). See 8§ 163.3187(3)(a), Fla. Stat.

b. St andi ng of Petitioners

11. Durhamis a realtor/devel oper who owns property
within 250 feet of Berry's property and resides at 10 Lake

El oi se Lane, Sout heast, Wnter Haven, Florida. He nade oral



and witten comments to the County prior to the adoption of
t he amendnent. As such, he qualifies as an affected person
under Section 163.3184(1)(a), Florida Statutes, and has
standing to bring this action.

12. CPPlI began as an association in Novenber 2002 and
was | ater incorporated in February 2003. Presently, it has
around 100 nenbers, all of whomreside in the County.
According to its chairperson, its purpose is to "help educate
and informresidents of Polk County . . . towards growth
matters that may affect their daily lives." The organization
"encour ages donations" fromits nmenbers; it was scheduled to
have conducted its first annual meeting on January 10, 2004;
and menbers prepared and circul ated petitions opposing the
amendment to residents of the area in Decenber 2002 and
January 2003. At |east one nmenber of CPPlI made witten and
oral comments on its behalf to the County prior to the
adoption of the amendment in March 2003. There is no
evi dence, however, that CPPlI (as opposed to its individual
nmenbers) owns property or owns or operates a business within
the County. Therefore, it lacks standing to file a petition.

C. The | and and surroundi ng uses

13. Berry owns a triangle-shaped parcel of |and (the
parent parcel) totaling around 14 acres which fronts on Eagle

Lake Loop Road (a 24-foot w de urban collector road) to the



north, Pollard Road (a |ocal road) to the east, and a CSX
railroad track, with right-of-way, on its western side.
(Pollard Road dead ends at Eagle Lake Loop Road, and anot her
col l ector road, Eloise Loop Road, continues to the north from
the intersection). Pollard Road provi des access to ei ght
nearby single-famly hones, which |ie south of the Berry
property and front on Pollard Road, and eventually term nates
at the City of Wnter Haven's Sewage Treatnment Plant (an
institutional use), which lies slightly nore than a mle south
of the site.

14. To the west of the site directly across the railroad
tracks and fronting on Eagle Lake Loop Road is additional
property owned by Berry and on which were once |ocated the
original Berry corporate offices. The Berry office buildings
are now used, at least partially, by other tenants. Although
the | and across the railroad tracks is classified as
Resi denti al Suburban (RS), the property can be used for
of fices since the buildings were constructed, and office use
began, prior to the adoption of the Plan. Directly across
Pollard Road to the east is a vacant 10-acre tract of |and
owned by the Baptist Ridge Association, which intends to
construct a church on the property.

15. Berry's property is now classified as RL-1, a |land

use classification which "is characterized by single-famly
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dwel ling units, duplex units, and snmall-scale nulti-famly
units."” Since at |east the 1950s, however, or long before the
County adopted its Plan, the property has been used primarily
for agriculture purposes (citrus groves); therefore, Berry is
grandfathered to continue this non-conform ng use on its
property. Presently, the entire tract of land is undevel oped
and |l argely covered by an orange grove, which Berry describes
as "past maturation and is declining.” Citrus trucks and
trail ers have been parked on the extreme northwestern corner
of the parent parcel and are used in conjunction with the
citrus operation.

16. Except for the former Berry offices, a nearby beauty
sal on operating out of a house, and a conveni ence store about
three-quarters of a mle away, which all began operation
before the Pl an was adopted and are grandfathered as non-
conform ng uses, and the City of Wnter Haven's |large tract of
institutional land to the south, all of the property within
slightly less than a one-mle radius of the Berry property is
classified in various residential |and use categories with
only residential uses.

d. The Anendnent

17. As noted above, Berry has owned the subject property
for many years. In 1987, Berry (then under the name of Jack

M Berry, Sr.) made application with the County for a zoning
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change on the property from Rural Conservation (RC) to
Comrercial (C-3) to allow typical comercial uses. The
application was ultimtely denied by the County on the ground,
anong ot hers, that the zoning district being proposed was

i nconsistent with the Plan, "given the residential devel opment
pattern in the area." At least partly on the theory that the
area has changed substantially in the last 15 years, Berry has
filed (and the County has approved) an application seeking to
change the |l and use on the property to commercial uses.

18. Berry has carved out of the parent parcel two
smal | er parcels totaling 9.99 acres in size and seeks to
change the | and use on the northern parcel (3.93 acres) to CC
and the | and use on the southern parcel (6.06 acres) to BPC-1.
The remaining land in the parent parcel, which consists of a
0.43-acre triangl e-shaped parcel on the northwestern corner of
t he parent parcel and now used by citrus trucks, and a vacant
2.74-acre triangl e-shaped parcel on the southern end, wll
remain R-1. (However, all parties agree that if the amendnment
is approved, these remmining parcels will be unsuitable for
residential developnment.) |In addition, strips of |and ranging
from22 to 28 feet in width which front on Eagle Lake Loop
Road and Pollard Road will be dedicated to the County for
ri ght-of-way and have not been included in the 9.99-acre

amendnent. Presumably, the proposed change is being done in

12



this manner so that the total acreage is less than 10.0 acres,
whi ch qualifies the application to be processed as a snall
scal e devel opnent anendnent rather than a regul ar plan
amendment and subject to DCA review and approval.

19. If the change is approved, the northern part of the
parcel (3.93 acres) will be changed to CC to devel op
conveni ence comerci al uses. Under the Plan, the npst typical
tenant in this category is a convenience store, while other
typi cal tenants include |aundry, dry cleaning, barber,
restaurant, gas station, and office uses. The southern (and
| arger) portion of the tract will be changed to BPC-1. The
nost typical tenant in this category is "[o]ne or nore |ight-
assembly plants, or warehouse facilities,” which include a
m ni - war ehouse storage facility. Oher typical tenants
described in the Plan are offices, distribution centers,
research and devel opnent firnms, and high-density residential,
with proper buffering. (Berry says it intends to build a
m ni - war ehouse facility on the southern parcel; however, any
of the above described uses could be placed on the property if
t he change is approved.)

e. Petiti oners' Objections

20. In broad terms, Petitioners have contended that the
smal | scal e anendnent actually involves a use of nore than 10

acres since the strips of |and being dedicated as right-of-way
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to the County nust be counted as a part of the |and being
amended. They also contend that the plan amendnent viol ates
five FLUE policies and is therefore internally inconsistent
with the Pl an.

21. A small scal e devel opnent amendnent can only be
adopted if "[t] he proposed anmendnent involves a use of 10
acres or fewer." See 8§ 163.3187(1)(c)l1l., Fla. Stat. The
parti es have agreed that the | egal description of the parcel
subj ect to the change includes only 9.99 acres, or less than
the 10-acre threshold. However, prior to the devel opnent of
the site, Berry intends to dedicate to the County two strips
of land, one fronting on Eagle Lake Loop Road (28 feet w de),
and the other on Pollard Road (22 feet wide), for future
ri ght-of-way for some public purpose. Petitioners contend
that the right-of-way constitutes essential infrastructure for
t he devel opment and nust be included as a part of the
amendment. If this land is added to the anmendnent, the total
acreage woul d obviously exceed 10.0 acres.

22. The dedicated land is not "essential infrastructure"
needed for the devel opnment activities on the |and, since two
roadways (Eagle Lake Loop Road and Pol |l ard Road) already exi st
on the northern and eastern boundaries of the property, and
they are sufficient in size to provide ingress to, and egress

from the property. Instead, the County wll "bank" the |and
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in the event some formof right-of-way activity is needed in

the future. It is noted that Eagle Lake Loop Road was
recently wi dened to 24 feet, and it is not anticipated
that a further widening will occur for a nunmber of years.

23. There is nothing in the Plan which requires an
applicant for an amendnent to include all of its property in a
proposed anmendnment, or prevents an applicant fromleaving a
resi dual piece of property out of the application. Therefore,
Berry was not required to include in the anmendnment the right-
of -way or the two smaller residual pieces of property that
will remain R-1.

24. Finally, assum ng arguendo that Petitioners'
contention is correct, that is, that an applicant must include
ri ght-of -way | and dedicated to the |ocal governnment in the
total acreage calculation, Berry could still lawfully conply
with the 10-acre threshold by sinply reducing the other
acreage being changed to CC or BPC by the amount of |and being
dedicated to the | ocal government for right-of-way.

25. Therefore, it is found that Berry has not inproperly
excluded fromthe anmendnment | and necessary for essentia
infrastructure so as to violate Section 163.3187(1)(c)1.,
Florida Statutes, as alleged by Petitioners.

26. Policy 2.102-Al requires conpatibility between

adj acent uses. More specifically, it provides that:

15



Land shall be devel oped so that adjacent
uses are conpatible with each ot her,
pursuant to the requirenents of other
Policies in this Future Land Use El enent,
so that one or nore of the foll ow ng

provi sions are acconpli shed:

a. there have been provisions mde which
buffer inconpatible uses fromdissimlar
uses;

b. inconpatible uses are nade to be nore
conpati ble to each other through limting
the intensity and scale of the nore intense
use;

C. uses are transitioned through a gradual
scaling of different |land use activities

t hrough the use of innovative devel opnent

t echni ques such as a Planned Unit

Devel opnent .

Therefore, as the Plan is now witten, so |ong as Berry

devel ops the land in a manner which acconplishes at | east one
of the three "provisions" in paragraphs a - c¢ of the policy,
so as to nake the adjacent uses conpatible, the proposed | and
use change is perni ssible.

27. As noted above, except for a few non-conform ng uses
adj acent to, or near the property, virtually all of the area
around the Berry property is designated for residential use.
The area to the north and northeast is devel oped with up-scale
(with some hones ranging to as high as $1 million in value),
| ow density, large lot, single-famly residential
subdi vi si ons, including Harbour Estates, Cedar Cove, Cypress
Cove, Gaines Cove, and Valhalla. To the east of the site are

mor e subdi vi sions, including Eloise Place, Skidnmore, Cypress
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Poi nt, Lake El oi se Estates, Eloise Pointe Estates, a nobile
home park, and Little Lake Estates. The lands to the south
are primarily agriculture and in active citrus groves, with

ei ght single-famly homes on Pollard Road. Finally, a church
will be built on the property directly across the street from
the Berry property at the southeast corner of the intersection
of Eagl e Lake Loop Road and Pol | ard Road.

28. The County Planning Director agrees that a
conveni ence store (which is an authorized use on CC | and),
standi ng alone, is inconpatible with adjacent single-famly
residences. G ven this acknow edgenent, and the fact that a
non- bi ndi ng, proposed site plan submtted by Berry with its
application does not provide for any buffering between the
comrerci al uses and the residential areas, Petitioners contend
t hat none of the conditions required for conpatibility in
paragraphs a through c have been net, and thus the policy has
been vi ol at ed.

29. The County has mmde cl ear, however, that when a
final site plan is submtted, there nust be "provisions [in
the site plan] . . . which buffer inconpatible uses from
dissimlar uses,"” as required by the policy. Assum ng that
this is done at the site plan stage, at |east one of the three
provi sions will be acconplished, thereby satisfying the

conpatibility requirenent. This being so, the plan amendnent
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does not violate the policy and in this respect is not
internally inconsistent with the Pl an.

30. Petitioners next contend that the anmendnent is
i nconsistent with Policy 2.110-C3, which contains | ocational
criteria for CC property. One such criterion requires that
"Conveni ence Centers shall be | ocated at the intersections of
arterial and/or collector roads." Because the property is at
a T-shaped intersection (as opposed to a traditional cross
intersection with four directions for traffic to nove off the
site), Petitioners assert that the property is not |ocated at
an "intersection” within the neaning of the policy.

31. Eagle Lake Loop Road, on which the northern boundary
of the property fronts, is designated as an urban coll ector
road. That road fornms an intersection with Pollard Road (a
| ocal road) and El oi se Loop Road (al so an urban coll ector
road), which neets Eagle Lake Loop Road fromthe north at the
intersection, and then nakes a 90 degree turn to the east.
(When Eagl e Lake Loop Road continues to the east beyond the
intersection, it turns into El oise Loop Road, and later into
Thonmpson Nursery Road, until it eventually intersects with
U.S. H ghway 17.)

32. There is no dispute that the two coll ector roads
(Eagl e Loop Lake Road and El oi se Loop Road) forma T

intersection, rather than a traditional cross intersection.
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For many years, however, the County has considered a T
intersection and a cross intersection to be the sane in terns
of satisfying Plan requirenments. Indeed, at the present tine,
at | east four other CC designated properties within the County
are located at T intersections. The County's interpretation
of the policy is consistent with sound planning principles, is
reasonabl e and logical, and is nore persuasive than the
contrary view offered by Petitioners. Accordingly, it is
found that the amendnent does not conflict with Policy 2.110-

C3.

33. Petitioners also contend that the amendnent is
inconsistent with Policy 2.113-B-3, which provides that
"Busi ness-Park Centers shall be |located with consideration
bei ng given to regional transportation issues, and should be
| ocated at the intersections of arterial roads, and preferably
on a fixed-route mass-transit line." (Enphasis added.)

34. The use of the word "should" (rather than "shall")
is intended to state a preference, but not an absol ute
requi rement, that BPC | ands be | ocated at the intersections of
arterial roads. According to the County's Planning Director,
this is because "nobst cases that conme [before the County]
don't neet the ideal situation" of satisfying every

requi renment, and the County has used this perm ssive | anguage
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to give itself some degree of flexibility in handling cases
that do not neet every Plan requirenment. Therefore, even
though it is preferable that BPC | and be | ocated at the
intersection of arterial roads, this requirement is not

mandat ory, and the County has the flexibility to approve a BPC
| and use change at property not sited at the intersection of
arterial roads.

35. In contrast to the perm ssive | anguage descri bed
above, Policy 2.113-B-4 provides that devel opnent within a
Busi ness- Park Center shall conformto certain devel opnent
criteria, including one that

a. Business-Park Centers shall have
frontage on, or direct access to, an
arterial roadway, or a frontage road or
service drive which directly serves an
arterial roadway. Business-Park Centers
shall incorporate the use of frontage roads
or shared ingress/egress facilities

wher ever practical.

36. In this case, the closest arterial roadway to
Berry's property is State Road 17 to the west, which is four
mles away, while State Road 60, another arterial roadway, is
approximately six mles to the south. These arterial roads
must be accessed, at |east at the beginning of the trip, by
Eagl e Lake Loop Road, a two-|ane, 24-foot wi de urban coll ector

that runs through predom nately residential nei ghborhoods with

sonme hones having fences within a foot or two fromthe road.

20



37. The County interprets the requirenment that BPC | and
have "direct access to an arterial road" to be satisfied if
the property fronts on a collector road, which then provides
access to an arterial road. Under the County's
interpretation, the requirenment is net since Eagle Lake Loop
Road provides access (albeit 4 to 6 mles away) to State Roads
17 and 60. The County says it has consistently interpreted
this provision in this manner for at |east ten years, and has
approved other applications for changes to BPC when those
parcels were | ocated on urban collector roads. (The distance
bet ween t hese other BPC parcels and the arterial roads is not
of record, however.)

38. VWhile Policy 2.113-B-1 provides that Business-Park
Centers are "not intended to accommodate maj or commercial or
ot her high-traffic producing facilities,"” they "are intended
to pronote enpl oynent opportunities within the region by
allowing for the establishment of office parks, research and
devel opment parks, areas for light-industrial facilities,

di stribution centers, and m xed-use enmpl oynent parks." The
sanme policy provides that they nmust have a usable area of 10
acres or nore, have a service-area radius of 20 mles or nore,
be supported by a popul ation of 150,000 or nore people, and
have a gross | easabl e area of 500,000 to 2,000,000 square

f eet .
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39. G ven this description of their purpose and
characteristics, and the w de range of commercial activities
that are all owed on Business-Park Center lands, it is not
surprising that Policy 2.113-B-3 provides that BPC | ands
shoul d be | ocated "at the intersections of arterial roads, and
preferably on a fixed-route mass-transit line," while Policy
2.113-B-4 requires that they "have direct frontage on, or
direct access to, an arterial roadway, or a frontage road or
service drive which directly serves on an arterial roadway."
When readi ng these provisions as a whole, it is unreasonable
to conclude, as the County does, that "direct access"
contenpl ates a drive of over 4 mles, partly on a narrow two-
| ane road, in order to reach an arterial road. Accordingly,
on this issue, Petitioners' evidence is the nost persuasive,
and it is found that the plan amendnent conflicts with Policy
2.113-B-4 and in this respect is internally inconsistent with

t he PI an.

40. Policy 2.110-C3 sets forth the follow ng | ocation
criteria for Conveni ence Centers:

LOCATI ON CRI TERI A Conveni ence Centers
shall be located at the intersections of
arterial and/or collector roads. There
shall be the follow ng traveling distance,
on public roads, between the center of
Conveni ence Center and the center of any
ot her Conveni ence Center, or other higher-

22



| evel

Activity Center, Linear Commerci al
Corridor, or Commercial Enclave providing
for the same conveni ence shoppi ng needs:

a. One (1) mle within the UDA and UGA
b. Two (2) mles within the SDA and UEA

This required separation nay be reduced if:
a. The higher-level Activity Center,

Li near Commercial Corridor or Conmerci al
Encl ave within the required distance
separation is over 80 percent devel oped; or
b. the proposed Conveni ence Center market-
area radius, mninmm popul ati on support is
over 5,000 people.

41. Petitioners contend that this policy has been
violated in two respects: the Berry property is not | ocated
at the intersection of arterial roads; and there is an
exi sting convenience center located within 0.8 mle of the
Barry property, and Berry cannot qualify for a reduction in
the required separation, as described in paragraphs a and b.

42. For the reasons stated in Findings of Fact 30-32, it
is found that the Berry property is located at the
intersection of two collector roads (Eagle Lake Loop Road and
El oi se Loop Road) and that a T intersection satisfies the
requi rements of the policy.

43. As to the second contention, the Berry property is
| ocated within an UGA (Urban Growth Area), and an existing

conveni ence store is |located at the intersection of Rifle

Range Road and Eagl e Lake Loop Road, or less than a mle west
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of Berry's property. The land use on the property on which
the store sits was recently changed (in December 2003) to BPC,
whi ch does not allow a conveni ence store. However, the store
is a non-conform ng use, having been | ocated at that site
before the Pl an was adopt ed.

44, The | ocational requirenment in Policy 2.110-C-3 that
CC lands within the UGA be | ocated at least a mle apart is
not the |east bit vague or anbi guous: CC designated |ands
(and not individual conveni ence stores, as Petitioners
suggest) nmust be separated by at least a mle, unless one of
the two criteria for reducing this separation is nmet. Because
there is no CCland within a one-mle radius of the Berry
| and, the policy has not been viol at ed.

45. Policy 2.113-B-1 sets forth the follow ng rel evant
characteristic for Business-Park Centers:

General characteristics of Business-Park
Centers are:

Usabl e Area 10 acres or nore
46. There is no dispute that the useable area for the
BPC land is only 6.06 acres, or approximtely 60 percent of
the required acreage. Petitioners contend that the anendnent
vi ol ates the foregoing policy because the useable area on
Barry's property is much less than "10 acres or nore.”

47. \VWiile the former County Planning Director conceded
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that the 10-acre usable area requirenent is "mandatory," he
justified the amendnent on the ground that the 6.06 acres
"approxi mates" 10 acres, and thus satisfies the policy. In
the sanme vein, the current County Planning Director asserted
that if Berry was proposing a stand-al one BPC, it would have
been required to have 10 usable acres. |In this case, though,
he pointed out that the Berry property will be used for a
nonresi dential m xed use (BPC and CC) totaling al nost 10
acres, and therefore Berry has satisfied the requirenent. The
Pl anning Director admtted, however, that nothing in the Plan
specifically allows this type of exception. He justified the
County's action on the theory that the Plan "doesn't
anticipate every situation that conmes in," and
"interpretations have to be made of the conprehensive plan and
how it's applied."

48. The requirenent that Business-Park Centers have a
usabl e area of 10 or nobre acres is clear and unambi guous, was
characterized as being "mandatory,"” and is not subject to any
exceptions in the Plan. This being so, the County's
interpretation is found to be unreasonable and contrary to the
pl ain | anguage in the policy, and in this respect the plan

amendnent is internally inconsistent with the Pl an.

CONCLUSI ONS OF LAW
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49,
jurisdicti
pur suant t
St at ut es.

50.

chal l enging a small scal e devel opment anmendnment, or to

parti ci pat

chal | enger

The Division of Adm nistrative Hearings has

on over the subject matter and the parties hereto

o Sections 120.569, 120.57, and 163. 3187(3),

In order to have standing to file a petition

e in the proceeding as an intervenor, the

or intervenor nust be an affected person.

Fl ori da

See

8§ 163.3187(3)(a), Fla. Stat. An "affected person” is defined

in Section 163.3184(1)(a), Florida Statutes, as follows:

Under this straightforward definition,

"Af f ected person” includes the affected
| ocal governnent; persons owni ng property,
residing, or owning or operating a business

within the boundaries of the | ocal

gover nnment whose plan is the subject of the
review, and adjoining |ocal governnents

t hat can denonstrate that the plan or plan
amendnment wi Il produce substantial inmpacts
on the increased need for publicly funded
infrastructure or substantial inpacts on
areas designated for protection or speci al
treatment within their jurisdiction. Each
person, other than an adjoining |ocal
governnment, in order to qualify under this
definition, shall also have submtted ora
or witten comments, recomrendations, or
obj ections to the | ocal governnment during
the period of time beginning with the
transmttal hearing for the plan or plan
amendnment and ending with the adopti on of
t he plan or plan amendnment.

submt coments, recomendations, or objections (oral
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written) to the County prior to the adoption of the anendnent,
a person (or corporation) nust also own property, reside, or
own or operate a business within the boundaries of the County
in order to have standing. Since the word "business" is not
defi ned, that word should be given its plain and ordinary

meaning. See, e.qg., State, Dep't of Bus. Reg. Div. of

Al coholic Bev. & Tobacco v. Salvation Limted, Inc., 452 So.

2d 65, 67 (Fla. 1st DCA 1984) (where a statute does not define
aterm it should be given its plain and ordinary meani ng);

State v. J.H B., 415 So. 2d 814, 815 (Fla. 1st DCA 1982 ("if a

statute or rule uses a word without defining it, then its

common or ordi nary neaning applies”). "Business" nmeans in

part: "The occupation, work, or trade in which one is engaged
A specific pursuit or occupation . . . Commerci al

i ndustrial, or professional dealings . . . A comercia

enterprise or establishment.” See Webster's |11 New Col | ege

Dictionary, p. 149 (1999). |In other words, in order to be

operating a business, the affected person (or corporation)
must be pursuing sonme formof a trade, profession, vocation
or simlar endeavor, as those activities are commonly
under st ood.

51. The evidence shows that Berry and Dur ham own
property (and operate a business as well) within the County,

and they also submtted oral or witten comments to the County
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prior to the adoption of the amendnent. As such, they qualify

as affected persons within the neaning of the |aw

52. As to CPPI, which neither owns property or a
busi ness in the County, one of its nmenbers submtted oral or
written objections to the County on its behalf prior to the
adoption of the amendnment. While the record shows that CPPI
conducts (or was suppose to conduct) an annual neeting,
encourages donations, hel ps educate and informits nmenbers on
growt h managenent issues, and prepared and circul ated
petitions opposing the chall enged anendnent, none of these
activities constitutes the operation of a "business," as that
termis comonly understood. Therefore, it is concluded that
the activities described above do not equate to the operation
of a busi ness.

53. VWhile this interpretation my be viewed by sone as
bei ng unduly restrictive, had the Legislature intended to
pl ace a nore expansive neaning on the term "business,"” so as
to include these other types of non-traditional business
activities, it could have easily done so. Accordingly, CPP
is not an affected person and | acks standing to file a
petition. Even so, CPPI has been allowed to fully participate
in this proceeding and to have its clains addressed in this

Recommended Order. Further, its co-Petitioner, Durham has
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standing to continue to pursue the common interests of the two
parties.

54. Section 163.3187(3)(a), Florida Statutes, provides
that in a small scal e devel opnment anmendnent case, "the | ocal
governnment's determi nation that the small scal e devel opnent
amendnent is in conpliance is presuned to be correct. The
| ocal governnent's determ nation shall be sustained unless it
is shown that the amendnent is not in conpliance with the
requirenents of this act." The statute requires, then, that
the County's determ nation be accepted as correct unless the
preponderance of the evidence establishes otherwi se. |In other
words, the test here is whether the evidence supports or

contradicts the determ nation of the County. See Denig V.

Town of Ponmpobna Park, DOAH Case No. 01-4845 (Adm n. Comm, Cct.

23, 2002). The parties do not dispute this proposition.

55. Petitioners first contend that the plan amendnent
viol ates Section 163.3187(1)(c)l., Florida Statutes, which
requires that "the proposed anendnent involves a use of 10
acres or fewer." Petitioners assert that the strips of |and
bei ng dedicated to the County as right-of-way are "essenti al
infrastructure” for the anmendment and shoul d have been
included in the total acreage. As previously found, however,
the dedicated land is not essential infrastructure for the

amendnment, there is no provision in the Plan which requires
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t hat an applicant include the right-of-way in the total
acreage, and even if Barry had included the strips in his

total acreage, it could have easily reduced the size of the CC
or BPC parcels, or both, to still nmeet the 10-acre threshol d.

Cf. Parker v. St. Johns County et al., DOAH Case No. 02-2658,

2003 W 31846456 (Dept. Comm Affrs, Feb. 27, 2003)(inclusion
of future use of public right-of-way in small scal e acreage
cal cul ati on not required).

56. Petitioners also challenge the consistency of the
amendnment with other provisions in the Plan. Internal
consi stency is, of course, required by Section 163.3187(2),

Fl ori da St at ut es. See al so Coastal Devel opnent of North Fl a.,

Inc. et al. v. City of Jacksonville, 788 So. 2d 204, 208 (Fla.

2001)("[t] he FLUM nmust be internally consistent with the other
el ements of the conprehensive plan").

57. Petitioners contend that the plan anmendnent is
contrary to FLUE Policies 2.102-Al1, 2.113-B-3, 2.113-B-4,
2.110-C3, and 2.113-B-1 and thus the anmendnent is internally
inconsistent with the Plan, in violation of Section
163. 3187(2), Florida Statutes.

58. For the reasons stated in the Findings of Fact, the
preponderance of the evidence supports the County's
determ nation that the plan anendnment does not conflict with

Policies 2.102-Al1, 2.113-B-3, and 2.113-B-1. Conversely, the
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preponderance of the evidence establishes that the County's
determ nation of the amendnent's consistency with Policies
2.113-B-4 and 2.110-C3 was incorrect, and that the amendnment
conflicts with those provisions, in violation of Section
163.3177(2), Florida Statutes. This being so, the amendnment
is not in conpliance.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat the Adm nistration Conm ssion enter a
final order determ ning that the small scal e devel opnent
amendnment ( CPA2003S-02) adopted by Pol k County by Ordi nance
No. 03-03, as anended by Ordi nance No. 03-19, is not in
conpl i ance.

DONE AND ENTERED t his 24th day of February, 2004, in

Tal | ahassee, Leon County, Florida.

| Crea € Qaaponttnr

T
DONALD R. ALEXANDER
Adm ni strative Law Judge
Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwv. doah. state. fl.us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of February, 2004.

ENDNOTE
1/ Unl ess otherwi se indicated, all future references are to

Fl orida Statutes (2003).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this mtter.
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